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Opi nion by Drost, Adm nistrative Tradenark Judge:

On March 23, 2000, Athlete's Foot Marketing
Associates, Inc. (applicant) filed an application to
register the mark GET FIT (in typed forn) on the Principal

Regi ster for services ultimately identified as “retai
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store services featuring athletic footwear and cl ot hi ng,
excluding sweaters” in International Oass 35.1

The exam ning attorney has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of a prior registration for
the mark CETFIT (in typed form for “nmen’s and wonen’s
sweaters” in International O ass 25.2

When the refusal was made final, applicant filed this
appeal .

The exam ning attorney argues that the “marks are
virtually identical in appearance and overall conmerci al
inmpression.” Brief at 4. Specifically, the exam ning
attorney found that applicant’s spelling of its mark as a
si ngl e compound word “does not change the overal
commercial inpression of the marks because the nodification
does not alter the manner in which these letters are viewed
or pronounced.” 1d. The exam ning attorney also found
that the goods and services are rel ated because “there is
every indication that the same custonmer woul d encounter the
regi strant’s goods or advertising therefore [sic], in the

sane trade channels as the applicant’s services.” Brief at

! Serial No. 76/008,431. The application contains an allegation
of a date of first use and a date of first use in comerce of
June 1999.

2 Regi stration No. 2,419,577, issued January 9, 2001
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9-10. To support his position, the exam ning attorney
subm tted nunerous use-based, third-party registrations to
suggest that the same marks have been regi stered by the
sane entities for sweaters and retail store services. As a
result, the examning attorney concluded that there is a

I'i keli hood of confusion when applicant’s and registrant’s
mar ks are used on the identified goods and services.

On the other hand, applicant argues that the exam ning
attorney “unduly expands the protection to which
registrant’s mark is entitled” and that the description of
its services “expressly excludes services pertaining to
sweaters.” Reply Br. at 1-2 (enphasis in original).
Furthernore, applicant asserts that the exam ning
attorney’s evidence “does not contain a registration for
both retail store services featuring a single niche type of
cl ot hing and one unrel ated type of clothing.” Reply Br. at
4 (underlining in original). |In addition, applicant clains
that the purchasers are sophisticated and that it “is
unli kely that consumers would patronize Applicant’s
specialty retail stores |looking for registrant’s sweaters.”
Brief at 6. According to applicant, these factors
denonstrate that confusion between the marks is unlikely.

W affirm
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In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inln re Majestic Distilling Co., 315 F.3d 1311, 65

UsP@d 1201, 1203 (Fed. Cir. 2003). See alsoInre E. 1I.

du Pont de Nempurs & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry mandated by 8 2(d) goes to
the cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We begin our analysis by discussing the simlarities
and dissimlarities of the marks in the application and
registrations. 1In this case, the marks are virtually
identical, GET FIT and GETFIT. Both marks are depicted in
typed form The marks woul d be pronounced identically and
t hey woul d have the sanme meani ng and conmerci al i npression
The absence of the space does not significantly change the

appearance of the marks. Stockpot, Inc. v. Stock Pot

Restaurant, Inc., 220 USPQ 52, 54 (TTAB 1983), aff’'d, 737

F.2d 1576, 222 USPQ 665 (Fed. Cir. 1984) (“There is no

gquestion that the marks of the parties [ STOCKPOT and STOCK
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POT] are confusingly simlar. The word marks are
phonetically identical and visually alnost identical”); In

re Best Western Fam |y Steak House, Inc., 222 USPQ 827, 827

(TTAB 1984) (“There can be little doubt that the marks

[ BEEFMASTER and BEEF MASTER] are practically identical”).
Because the only difference between these marks is that one
contains a space, the virtually identical nature of the
marks is a significant factor in our |ikelihood of

confusion analysis. In re Shell Gl Co., 992 F.2d 1204, 26

UsP2d 1687, 1688 (Fed. Cir. 1993) (“Wthout a doubt the
word portions of the two marks are identical, have the sane
connotation, and give the sane commercial inpression. The
identity of the words, connotation, and conmmerci al
i mpressi on wei ghs heavily against the applicant”).
Applicant suggests that its “mark is a double
entendre, since GET FIT, when used with services related to
athletic footwear, neans both ‘get in shape’ and ‘get well -
fitting athletic shoes and athletic apparel. 1In contrast,
the Registrant’s mark suggests no connection to physical
fitness.” Brief at 7. However, it is not clear why
registrant’s sweaters woul d not convey the sane “get fit”
nmessage that the mark woul d have when used with applicant’s
services, particularly if registrant’s sweaters are those

desi gned for col d-weat her, outdoor fitness and athletic
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activities. Furthernore, applicant’s argunent that
registrant’s mark “suggests ‘getting a sweater that
‘fits’” (Reply Br. at 3) is simlar to its assertion that
its mark could nmean “‘get well-fitting .. apparel.” Brief
at 7. Therefore, there does not appear to be any
significant differences between the nmeani ngs created by
registrant’s and applicant’s marks.

Next, we | ook at the goods and services to determ ne
if there is a relationship between them W nust consider
t he goods and services as they are described in the
identification of goods and services in the application and

regi stration. QCctocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed.

Cr. 1990) (“The authority is legion that the question of
registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record may reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sal es of goods are directed”). The cited

regi stration contains no limtations so we nust assune that
registrant’s sweaters travel through all normal channel s of

trade. Schieffelin & Co. v. Ml son Conpanies Ltd., 9

USPQ2d 2069, 2073 (TTAB 1989) (“[Moreover, since there are
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no restrictions with respect to channels of trade in either
applicant's application or opposer's registrations, we must
assune that the respective products travel in all norna
channel s of trade for those al coholic beverages”). W also
do not read limtations into the identification of goods.

Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940

(Fed. Cir. 1983)(“There is no specific limtation and
nothing in the inherent nature of Squirtco’ s mark or goods
that restricts the usage of SQU RT for balloons to
pronotion of soft drinks. The Board, thus, inproperly read
[imtations into the registration”). Therefore, we nust
assume that these sweaters would be sold through retai
stores featuring athletic clothing and that registrant’s
sweaters woul d include those designed for outdoor fitness
and sporting activities.

Furthernore, it i s not necessary for the exam ning
attorney to establish that the registrant and applicant are
conpetitors.

[ § oods or services need not be identical or

even conpetitive in order to support a finding of

I'i kel i hood of confusion. Rather, it is enough that

goods or services are related in some manner or that

ci rcunst ances surrounding their marketing are such

that they would be likely to be seen by the sane

persons under circunstances which could give rise,
because of the marks used thereon, to a m staken

belief that they originate fromor are in sone way
associated with the sane producer or that there is an



Ser No. 76/008, 431

associ ati on between the producers of each parties
goods or services.

In re Melville Corp., 18 USPQd 1386, 1388 (TTAB 1991).

See also Shell O, 25 USPQ2d at 1689 (“[E] ven when goods

or services are not conpetitive or intrinsically rel ated,
the use of identical marks can |ead to the assunption that
there is a common source”).

In this case, the exam ning attorney has included
numerous registrations in which the mark is registered for
sweaters and retail clothing store services. See, e.g.,
Regi stration No. 2,332,482 (“Grl’s and wonen’s sports
clothing, nanely, ..sweaters” and “retail store services
featuring girl’s and wonen’s sports cl othing and
equi pment”); No. 2,472,275 (Sweaters and retail store
services); No. 2,461,030 (“Clothing and sports-rel ated
apparel, nanely, ..sweaters” and “retail store services
featuring golf-related sporting goods equi pnent and
clothing”); No. 2,483,278 (Sweaters and retail clothing
store services); and No. 2,424,375 (Sweaters and retai
clothing store services). These registrations provide sone
support for the exam ning attorney’s position that sweaters
and retail store services featuring athletic footwear and
clothing are rel ated because they show that these goods and

servi ces have been registered by the same source under the
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sane mark. See In re Micky Duck Mustard Co., 6 USPQd

1467, 1470 n.6 (TTAB 1988) (Al though third-party

regi strations “are not evidence that the marks shown
therein are in use on a comercial scale or that the public
is famliar wwth them [they] may have sonme probative val ue
to the extent that they may serve to suggest that such
goods or services are the type which my enanate froma

single source”). See alsoln re Albert Trostel & Sons Co.,

29 UsSPQd 1783, 1786 (TTAB 1993).

Here, however, the question is whether consuners would
believe that there is sone relationship between
registrant’s GETFIT sweaters and applicant’s GET FIT retai
stores featuring athletic clothing but excluding sweaters.
We hold that the answer would be in the affirmative. The
Federal Circuit faced a simlar question in a case
involving the mark “bigg s”(stylized) for “retail grocery
and general nerchandi se store services” and Bl GGS and
design for furniture.

The only aspect of this case which is unusual is that

the marks sought to be registered are for services

while the prior registration on which their
registration is refused is for wares. Considering the
facts (a) that trademarks for goods find their
principal use in connection with selling the goods and

(b) that the applicant's services are general

merchandising -- that is to say selling -- services,

we find this aspect of the case to be of little or no
| egal significance.
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In re Hyper Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQd

1025, 1026 (Fed. Cir. 1988). See also Mol Data Corp. V.

M cr oprocessor Systens, Inc., 220 USPQ 655, 658 (TTAB 1983)

(“[I]t is well established that a ‘rel atedness’ which
speaks to a |likelihood of confusion may occur not only
where goods are involved but can exist between products on
one hand and services dealing with or related to those
products on the other hand”).

We recogni ze that applicant’s anmended identification
of goods specifically excludes sweaters as an itemsold in
its stores. This limtation does not nean that the
services are no longer related to the goods. A potenti al
custonmer famliar with GETFIT sweaters would |ikely believe
that GET FIT retail stores featuring athletic clothing
emanate fromthe sane source even though the store does not
sell sweaters. W can perceive of no significant
difference in the consunmers of retail store services
featuring athletic clothing and of retail store services
featuring athletic clothing excluding sweaters. Shell G,
26 USPR2d at 1689 (It is relevant to consider the degree of
overlap of consuners exposed to the [goods and] services”).
The fact that, unlike nost retailers of athletic clothing,
there are no sweaters in applicant’s stores woul d nost

i kely be considered by purchasers to be a seasonal

10
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occurrence or a store preference, rather than a significant
difference in the goods and services that they would
ascribe to a difference in the source of the goods and
services. Therefore, the purchasers of registrant's
sweaters are likely to assune that they emanate fromthe
sanme source as applicant's retail store services featuring
athletic clothing, regardless of the presence or absence of
sweaters in the stores. Wen purchasers encounter
virtually the same mark for sweaters and for retail
athletic clothing store services, even for athletic
clothing stores that do not sell sweaters, they are likely
to assume that there is an association or relationship

bet ween the goods and servi ces.

Appl i cant al so argues, w thout any evidentiary
support, that consuners of registrant’s goods “nake caref ul
pur chasi ng deci sions” and that “neither the Applicant’s
services nor the Registrant’s goods are typically purchased
on inpulse.” Brief at 7. W do not agree that customers
of the identified goods and services would routinely make
careful purchasing decisions or that these goods and
services are not purchased on inpul se; however, even if
they were, when the nmarks are virtually identical and the
servi ces and goods so closely rel ated, confusion woul d

still be likely. 1Inre Total Quality Goup Inc., 51 USPQd

11
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1474, 1477 (TTAB 1999) (“We recogni ze applicant's
attorney's point that its software is expensive and that
purchasers of it are likely to be sophisticated. Suffice
it to say that no evidence in support of these assertions
was submtted. |In any event, even careful purchasers are

not i mmune from source confusion”). See also In re Hester

| ndustries, Inc., 231 USPQ 881, 883 (TTAB 1986) (“Wile we

do not doubt that these institutional purchasing agents are
for the nost part sophisticated buyers, even sophisticated
purchasers are not imrune from confusion as to source
where, as here, substantially identical marks are applied
to related products”).

Therefore, when we consider that the goods and
services are related and the narks are virtually identical,
we conclude that, on the record in this case, confusion is
likely.

Deci sion: The Exam ning Attorney’s refusal to
regi ster applicant’s mark GET FIT for the identified
servi ces because of a prior registration for the mark
CETFIT for sweaters on the ground that it is likely to

cause confusion is affirned.
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